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from it — but that is no excuse for his refusing to administer the remedy; and no 
judge has a right, under his oath of office, to refuse to administer the law be- 
cause its administration will be disagreeable to him. 

"Some of these persons charged with improper conduct, with breach of the 
restraining order, are females, and, above all things, I should like to avoid en- 
forcing the compulsory process of the court against females; and I see here before 
me now a number of women that I suppose are here in answer to this order to 
show cause why they should not be adjudged guilty of contempt of the order of 
this court. I have explained what I think to be their rights, and the. rights of 
the other females whom they are charged with disturbing and molesting on the 
streets; and I would be very glad if they will come to the conclusion that what I 
have said is the law of the land agrees with their own sense of justice, and will 
refrain from that kind of behavior from this time on. 

' ' For these reasons I refuse the motion to either vary or discharge the restraining 
order, and will deal with the case of actual breach of the restraining order upon 
the lines I have indicated." 



Mandamus — Adequate Kemedy — Compelling Officer to Prosecute — 
Specific and Continuous Acts.— An important phase of the law of mandamus 
was recently illustrated in Goodell v. Woodbury (N. H. ), 52 Atl. 855. It is 
especially pertinent in these days of the alleged protection of offenders by the 
officers of the law. A petition was filed against the chief of police and the police 
commissioners of a city, praying that a mandamus issue compelling them to prose- 
cute certain persons named in the petition for violations of the statute in regard 
to the sale of intoxicating liquors. The lower court dismissed the petition as 
against the commissioners on the sole ground that the duty in question was not 
imposed upon them by the statute, but finding that the chief of police " has will- 
fully and intentionally refuted and now so refuses to enforce the provisions " of 
the statute, awarded the writ. Upon appeal the judgment was reversed. 

Among other things, the court held, First: That the contention of respondent 
that petitioners had an adequate remedy by petition to the police commissioners 
for respondent's removal from office was without merit. Per Blodgett, C. J. : 

" But this remedy is clearly not an adequate one. At most, it cannot enforce 
the duty in question, and leaves the required act still unperformed. It is a 
fundamental rule that a remedy which does not compel specific performance is 
inadequate, and constitutes no bar to a writ of mandamus. To supersede it, a 
party must not only have a specific, adequate, legal remedy, but one competent to 
afford relief upon the very subject-matter of his application, and which is equally 
speedy, convenient, complete and beneficial. 19 Am & Eng. Enc. Law (2d Ed. ) 
745-747 and authorities cited; 2 Spell. Extr. Belief, sec. 1375. It is quite too 
obvious for discussion that a petition to the commissioners for the defendant's 
removal from office is not such a remedy. It is the inadequacy, and not the 
absence, of other legal remedies, coupled with the danger of a failure of justice, 
which determines the propriety of the relief by mandamus. High, Extr. Bern, 
sea 20; People v. Slate Treasurer, 24 Mich. 468, 477." 

Second: That respondent was under city ordinances not merely a peace officer, 
but a prosecuting officer, and therefore guilty of violation of an official obligation 
both peremptory and clearly defined; and, having " willfully and intentionally 
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refused to perform it, he cannot be permitted to set up successfully in bar of the 
plaintiffs' petition the defense of nonperformance through the exercise of the 
discretion with which to some extent he is necessarily clothed, but which never- 
theless he cannot purposely and deliberately abuse, or exercise in an arbitrary or 
capricious manner, or so as to effect a failure of justice. 19 Am. & Eng. Enc. 
Law (2d Ed.) 738, 739, and authorities there cited; 2 Spell. Extr. Belief, sees. 
1384, 1433. On the contrary, when, as here, the facts show a gross abuse of dis- 
cretion, and a willful evasion of positive duty, scores of authorities hold that 
mandamus will lie (Id.; Wood v. Strother, 76 Cal. 545, 18 Pac. 766, 9 Am. St. 
Rep. 249; State v. Public Schools, 134 Mo. 296, 306, 308, 35 8. W. 617, 56 Am. 
St. Rep. 503; Tapp. Mand. *14); and it would be a reproach upon the adminis- 
tration of justice if the law were otherwise." 

Third: That respondent's contention that his ability to comply with the prayer 
of the petition depends upon the co-operation of the other members of the police 
force and the commissioners, is unavailing. 

This is, perhaps, the most novel and important point in the decision, but the 
court goes the full length. Says the Chief Justice: " It is not apparent that it 
is not within the actual power of the defendant to perform the act required of 
him. It is his duty to perform it in obedience to the law, irrespective of the com- 
missioners; and there is nothing in the record tending to show, nor can it be pre- 
sumed, that the other members of the police force are not entirely willing to 
afford him assistance, if any is required. The object of mandamus is to compel 
the performance of official duty by the unwilling, not by the willing. The writ 
' will not be granted in anticipation of a defect of duty or error of condllet ' ( 2 
Spell. Extr. Relief, sec. 1443); nor will the court 'presume that officers not 
shown to be already derelict in their duty will refuse performance when the time 
for action arrives' (Id. sec. 1484). 'A peremptory writ of mandamus runs only 
against the officer who is to do the particular official act commanded.' Fan-ell v. 
King, 41 Conn. 448. It is inconsistent with the nature of the remedy to bring in 
as defendants parties who are only collaterally or incidentally interested in the 
subject of the controversy. Boner v. Adams, 65 N. C. 639; State v. Smith, 7 S. 
C. 275; Hyatt v. Allen, 54 Cal. 353. But if the defendant's associates upon the 
police force, of which he is the chief executive officer, should have been made 
defendants to the petition, the record does not show the taking of such an objec- 
tion at the trial term, when, if necessary, it might have been obviated by amend- 
ment; and consequently it is now too late to take advantage of the alleged defect, 
even if it exists." 

Fourth: That while there is no reason to apprehend that a long series of con- 
tinuous acts, i. e., arrests, prosecutions, etc., will be necessary in the present case, 
yet even if the order should require such continuous action, its issuance is 
justified by numerous authorities "akin in essence and analogous in principle." 

Citing Inhabitants of Brunswick v. Oily of Bath, 90 Me. 479, 38 Atl. 532; State 
v. Hartford & N. H. B. Co., 29 Conn. 538; People v. Collins, 19 Wend. 56; Peo- 
ple v. New York, L. E. & W. R. Co., 40 Hun, 570; People v. Troy & B. R. Co., 
37 How. Prac. 427; Borough of Uniontovm v. Com., 34 Pa. 293; State v. WaJke, 
5S. C. 263; State v. Gibson County Com'rs, 80 Ind. 478, 41 Am. Rep. 821; 
Chicago & N. W. By. Co. v. People, 56 111. 365, 366, 8 Am. Rep. 690; People v. 
St, Louis, A. & T. H. R. Co., 176 111. 512, 52 N. E. 292; Ric v. Shay, 43 Mich. 
380, 5 N. W. 435; Slate v. Saztm, 11 Wis. 27. 



